INFORMATION PAPER 

IARU REGION 3 CONSTITUTION

MEMORANDUM

You have asked some questions in relation to certain proposed amendments to the IARU Region 3 Constitution, and you have referred me to the relevant document proposing those amendments, No. 04/XII/034, submitted for the next Regional Conference, and you have asked for my opinion on the issues you have raised.

I deal with the issues under 3 headings.

1.
THE PROCEDURE TO AMEND THE CONSTITUTION

The relevant provision of the Region 3 Constitution is clause 56 as follows:

“Amendments

56. Subject to the giving to each member Society of forty days' written notice prior to a Conference this Constitution may be amended by a Conference in accordance with such written notice by a simple majority of those present or voting by proxy, or if written notice is not given as aforesaid, this Constitution may be amended by a Conference, if not less than three-fourths of those present vote in favour of any amendment proposed.”

Your first question is when does an amendment to the Constitution take effect, suggesting that it takes effect immediately.  I agree.  

Obviously that could cause a difficulty, and so the resolution to amend the Constitution could well be expressed to take effect from a date certain.  That would overcome the difficulty of an amendment that appears to take away existing rights during the course of a Conference.

In some cases that could appear as a part of the actual words of the amendment, but simpler and just as effective would, I think, be a resolution such as “Clause X of the Constitution be amended as from 1 July 2004 as follows: … ”

Your final question relates essentially to what amendments, if any, may be permitted to a proposed amendment after notice has been given of that proposed amendment in accordance with clause 56.

Clause 56 provides that the Constitution “… may be amended by a Conference in accordance with such written notice… ”  and so, in general terms, once notice has been given a proxy vote may be exercised in respect of the proposed amendment and only a simple majority is required.  I do believe that some limited amendment may be allowed to a proposal as notified without requiring the higher level of majority.  Such an amendment cannot in any way alter the effect of the proposal as notified, but could, for example, use slightly different language to say the same thing.

An example of the sort of change I am thinking of would be to substitute different words for more complicated words, for example substituting the word “however” for the words “in whatsoever manner”.

Such situations are really very limited, and a counter proposal (simply because it must be different to be a counter proposal) will require the not less than three fourths of those present (and not including those voting by proxy) to vote in favour for the amendment to be passed.

It is worth pointing out that where notice is not given, and an amendment is proposed the three fourths majority required is three fourths of those “present”, and so if there are 8 present, and 5 vote in favour, 1 votes against and 2 abstain, the motion is not carried as 5 out of 8 is not less than three fourths of the 8 present.

Proxy votes cannot be exercised in such a vote.

2.
THE AMENDMENTS PROPOSED

I have looked at the amendments proposed, which I feel result in their own difficulties.

It is helpful to set out the provisions in the present Region 3 Constitution that are relevant, and to understand their purpose.

They are:

“Members

4. The existing members of IARU Region 3 are those organisations of Radio Amateurs within or having territory within Region 3 that are members of IARU that are represented by delegates at the Conference of IARU Region 3 held in Tokyo in March 1971. 

Qualification for Membership

5. Any national amateur radio society within Region 3 or that has members in its territory in Region 3 that is a member of the IARU shall be qualified to apply for admission as a member of IARU Region 3.

Application for Membership

6. The Secretary shall give notice of such application to all members. 

Admission

7. Upon the giving of the notice referred to in 6 the applicant shall thereupon become a member.”

I note that clause 4 talks of “organisations of Radio Amateurs … having territory within Region 3 that are members of IARU that are represented by delegates at the Conference of IARU Region 3 held in Tokyo in March 1971” while clause 5 talks of a “national amateur radio society within Region 3 or that has members in its territory in Region 3”.  The difference appears to be that clause 4, in defining the existing members does not refer to members in a territory in Region 3, while clause 5 does refers to members in the societies territory in Region 3.

While I cannot explain why the apparent difference exists, at least it is clear that nothing flows from that difference, as clause 4 is dealing with only those societies that were represented at the Tokyo conference in 1971, and no doubt arises about those societies and clause 5 sets out a clear and logical test of qualification for future members.

Clause 4 is saying that the members of Region 3 when the present constitution was adopted were those IARU members represented at the Tokyo Conference in March 1971, and being organizations of Radio Amateurs “within or having territory within Region 3”.

In other words, Clause 4 defines the actual membership of Region 3 at the time the present formal Region 3 Constitution was adopted.

The proposed replacement clause 4 is broken into two parts.  The first is:

“4. The members of IARU Region 3 are those organizations of Radio Amateurs within Region 3 that are members of IARU.”

This no longer defines the “existing members” but declares that any member of the IARU “within Region 3” is a member of IARU Region 3 without that organization even seeking membership.  Is it really intended that a new IARU member automatically shall become a member of Region 3, and therefore liable to pay a subscription?

The second part of the proposed clause 4 is as follows:

“Any National Amateur Radio Society that has members in its territory in Region 3 may become an Associate Member-Society in Region 3. Such an Associate Member-Society shall have the privileges of a Member-Society except a right to vote and to have a Proxy and shall pay dues at one-half the Member-Society rate.”

This second part of the proposed clause 4 is setting up a new class of membership, an Associate Member-Society.  It really should not be part of clause 4, which, as I say, is really dealing only with defining the members of Region 3 in the transition from an organization with an interim constitution to the organization governed by the new and formal constitution adopted in Tokyo.

In actual fact, I do not think that the language really draws the distinction that it is seeking to draw – it is not “any National Amateur Radio Society that has members in its territory in Region 3” that the clause is attempting to deal with, as that describes all the existing members, but rather it is (I think) attempting to deal with “Any National Amateur Radio Society not within Region 3 that has members in its territory in Region 3.”

Clause 5 currently sets out the qualification for a society to apply for membership, with clause 6 requiring the secretary to give notice, and with clause 7 providing that upon the giving of that notice, membership is automatically conferred.

That is the heart of the membership approach of Region 3 to date.  An IARU member that is “within Region 3 or has members in its territory in Region 3” that wishes to be a member of Region 3, simply applies for membership, and thereupon becomes a member.  There is no power to expel a member society, though a member society may resign.  The only way, other than by resignation, that a member society may cease to be a member of Region 3 is if it ceases to be a member of IARU.  In short, those who wrote the Region 3 Constitution left those matters to the IARU.

The proposed clause 5 reads as follows:

“5. Any National Amateur Radio Society within Region 3 or any separate territory with an Amateur Radio Society within Region 3 shall be qualified to apply for admission as a member of IARU Region 3.

Any National Amateur Radio Society that has members in its territory in Region 3 shall be qualified to apply for admission as an associate Member-Society of IARU Region 3.”

Something has gone wrong with the language there, as it is saying that either a National Amateur Radio Society or a separate territory with and Amateur radio Society is qualified to apply to be a member.  It cannot make sense to say that a separate territory is qualified to be a member, but that is what it does.

Given the increasing confusion that the present language is producing, I would suggest that what is intended could be expressed as follows:

“5. Any National Amateur Radio Society with its place of establishment in any country or separate territory within Region 3 shall be qualified to apply for admission as a member of IARU Region 3.

Any National Amateur Radio Society having its place of establishment not in any country or separate territory within Region 3 that has members in a territory of its country of establishment in Region 3 shall be qualified to apply for admission as an Associate Member-Society of IARU Region 3.”

That is a long winded way of saying what I think is intended, but at least overcomes the difficulty of the present drafting.  Obviously, the second part of the proposed clause 4 should be amended so that the language used in the different provisions is consistent.

This fits in with the existing provisions, though it is not clear to me the effect of clauses 6 and 7 on an application for Associate Membership, as it would seem to me that clause 7 would also need to be amended so that it reads along the lines:

7. Upon the giving of the notice referred to in 6 the applicant shall thereupon become a member or Associate Members as the case may be.”

While I doubt whether the first part of the proposed clause 4 really does what is intended, (otherwise, why not also delete clauses 5, 6 and 7 except perhaps in relation to the new Associate Members?) at least some of the intent is clear.

If what is really being attempted is to change the status of certain existing members, I don’t think that is achieved.

As I point pout, there is no mechanism for the expulsion of a member, or loss of membership, other than by ceasing to be a member of IARU.  

The amendments proposed, while attempting to create a new class of membership, do not, I think, take away the existing membership of a society not within Region 3 but having members in its territory in Region 3, or change any existing membership to the new class of membership, simply because it does not say so.

In summary:

The amendments proposed when taken in context, seem to result in automatic membership, thus making the application and notice required by clause 6 and 7 unnecessary; and

The amendments proposed seek to establish a new class of membership, but do not change the status of any existing member; and 

Overall, result in undesirable ambiguity.

Accordingly, revision of the changes proposed is essential, if they did receive the support of sufficient members.  Any revision will necessarily be of such substance as to require either a new notice, or not less that the three fourths majority referred to in clause 56 of the Region 3 Constitution.

3.
THE REQUIREMENTS OF THE IARU CONSTITUTION

The sole reason advanced for the changes is that they are necessary to conform to the IARU Constitution.  Of course we must all respect and appreciate such a concern, but in this case I do not think that the concern is justified.

While the PIARA paper sees the present situation as an error, it should be pointed out that the present IARU Constitution was written a long time after the Region 3 Constitution was adopted incorporating the language that cause PIARA concern.  Region 3 with its present Constitution participated with the other Regions in formulating the present IARU Constitution, and no one then saw the difficulties causing PIARA such concern.  Certainly all involved were aware of the fact that the Region 3 Constitution allowed membership of societies already members of another region.

It is a reasonable inference that the present IARU Constitution was written without any intent to require change to any of the then existing regional constitutions.  That is important if one is to approach the construction of the document that is the Region 3 Constitution having regard to the intent of the writers of the document.

The real issue is whether there is conflict.

The IARU Constitution, by Article IV, 4 provides that “Each regional organization shall operate autonomously under its own regional constitution, and in accordance with the IARU Constitution.”

There is no prohibition of a regional organization having a member that is also a member of another regional organization.  Such a member does not thereby acquire a second vote. It, so far as the IARU is concerned, remains a single entity.  It votes as a Member-Society on proposals published in the Calendar.

Article VI, 1 provides that “In the consideration of proposals brought before the IARU in accordance with this Constitution, each Member-Society shall have one vote.”

Whether or not a Member-Society is a member of two regional organisations, it is clear that the Member-Society has only one vote as a Member-Society.

While a number of matters, including the making of proposals and applications for membership are processed through a regional organization, that does not give a Member-Society any additional vote in any relevant sense contemplated by the IARU Constitution.

I cannot how it can be said that the Region 3 Constitution allows a Member-Society of the IARU to hold voting membership in more than one Region “and thus cast more than one vote in violation of the IARU Constitution”, or can I find any prohibition of a Member-Society being a member of more than one regional organization, if that is permitted by the relevant regional constitution.

4.
CONCLUSION

In my opinion the amendments proposed require significant amendment to avoid undesirable ambiguities and uncertainties.  As drafted the amendments are silent as to any existing membership, and if it was intended to affect any existing membership, that is not achieved.

In any event, as the sole reason advanced for the desirability of amending the Region 3 Constitution is to meet the requirements of the IARU Constitution and no reliance is based on any other reason, a careful examination of the IARU Constitution reveals that the changes proposed, even if in acceptable form, are not necessary.

I trust that these thoughts will assist you and the Directors.

Michael Owen

11 January 2004

